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IRVING, J., FOR THE COURT:



L. Reginad Demond Sms was convicted by a Warren County jury of escape, and smple assault on
a law enforcement officer. He gppedls and dleges that certain comments made by the prosecution during
its opening and dosing statements influenced the verdict and deprived him of hisright to afair trid.
2. Wefinding no reversible error; therefore, we affirm Sms's convictions and sentences.

FACTS
13. On the night of November 24, 2002, Sms was incarcerated in the Warren County jal when he,
dong with severa other inmates, overpowered a deputy and escaped from the jail.! At trid, Richard
Haggard, the deputy onduty at the time of the incident, provided undisputed testimony of the events leading
up to Sims's escape. Haggard tedtified that when he went upgtairs to lock down the inmates for the night,
Sms informed him that he needed to give him a letter to be mailed. Haggard further tedtified that as he
opened adoor to retrieve the letter from Sims, Sms struck him in the forehead with hisfis. Haggard stated
that severd of the other inmates then began beating hm and took his radio and wallet before handcuffing
himto ajal cdl. Sms ran downdairs to the jal lobby and escaped through a broken window. He was
gpprehended amonth later.
14. Simswas indicted on charges of escape, robbery, and Smple assault onalaw enforcement officer.
The robbery charge was subsequently dismissed by the trid judge, and as previoudy noted, Sims was
convicted of the two remaining charges? Additiond factswill be related during our discussion of theissues.

ANALY SISAND DISCUSSION OF THE ISSUES

! Smswas sarving time for shooting two men.

2 Sims moved for a directed verdict a the conclusion of the State's case, and the trial judge
dismissed the robbery charge. Thereafter, Sims concluded his case without presenting any testimony or
witnesses on his behdf.



5. Onapped, Smsprimarily arguesthat certain commentsmade by the prosecutionduring trid were
improper and inflanmatory. He contends that during its opening and closing statements, the State made
the following comments: (1) at the time of the escape, Smswasinjail for “shooting two boys,” (2) “one
isnever alitle pregnant,” and (3) “if youwant to make an omelet, thenyou have got to break some eggs.”
Smsdamstha the forgoing comments arguably could have resulted in his conviction of the charge of
ample assault on alaw enforcement officer.

T6. The State counters, and the record reflects, that Sims failled to make a contemporaneous
objection at trid. Therefore, the State argues that Sims's argument is proceduraly barred. The State
dternatively contendsthat the prosecution’ scommentsdid not constitute error, nor did they deprive Sms
of afar trid. Sims acknowledgesthat histrial counsd failed to raise an objection &t trid but argues that
the prosecutor’ s statementsriseto aleve of plain error because the statements could have influenced the
verdict and prevented him from receiving afair trid.

7. “[A] party who fails to make a contemporaneous objection at tria must rely on plain error to
raise the issue on appedl, becauseit is otherwise proceduraly barred.” Williamsv. Sate, 794 So. 2d
181, 187 (1123) (Miss. 2001) (citing Foster v. State, 639 So. 2d 1263, 1288-89 (Miss. 1994)). “The
plan error doctrine requires that there be an error and that the error must have resulted in a manifest
miscarriage of justice” Williams 794 So. 2d at 187 (123) (ating Gray v. State, 549 So. 2d 1316,
1321 (Miss. 1989)). “[Appellate [c]]ourts [apply] the plain error rule only whenit affectsa defendant’ s
substantive/fundamentd rights” Williams 794 So. 2d at 187 (123) (aiting Grubb v. State, 584 So. 2d
786, 789 (Miss. 1991)).

T18. An examination of the record reflectsthat the prosecutor made the following remarks during his

opening statement:



OnNovember 25, 2002, last November, Regindd Sms, that manseatedright there, was
injal. Hewasinjal onafeony charge of aggravated assault. He shot two boys, two
young men. At that time, like anybody that is in the jail, he would have rather been
anywheredse but in jal. However, he was lawfully in the jail, had been arrested on a
felony charge of shooting two your [sic] men.®

The record further reflects that during his closing argument, the prosecutor made the following statement:
Ladies and gentlemen, there are certain things that you've heard dl your lives, that I've
heard dl my life, and they are catch phrases and they stick with you. And the reason that
isbecausethey aretrue. And acoupleof them cometo mindinthisingance. Thefirst one
is, you can only be pregnant. You can’'t be a little pregnant. You can't be amost
pregnant. Y ou can't bekind of pregnant. Y ou ether are, or you arenot. Itisthat smple.
Another thing that comes to mind isthat if you want to make an omelet thenyou' ve got to

break some eggs. Both of those gpply in this indance. Regindd Smswas in jail for
shooting two young men. Hewas arrested and hewasinjail . . ..

T9. “‘The test to determine if an improper comment by a prosecutor requires reversa iswhether the
natura and probable effect of the prosecuting attorney’s argument created unjust prejudice againg the
accused resulting in a decision influenced by prejudice’” Logan v. State, 773 So. 2d 338, 349 (148)
(Miss. 2000) (quoting Dunaway v. State, 551 So. 2d 162, 163 (Miss. 1989)). Here, wefind that there
is no evidence in the record to support Sims's contention that the prosecution’s statements unduly
influenced the outcome of the jury’sverdict. Smilarly, there is no evidencethat the comments prevented
Smsfromrecavingafar trid. Accordingly, wefail tofind any infringement upon Sms sfundamentd rights
that would warrant areversal of his conviction under the plain error doctrine.

110. THEJUDGMENTOFTHEWARREN COUNTY CIRCUIT COURT OF CONVICTION
OF ESCAPE AND SIMPLE ASSAULT ON A LAW ENFORCEMENT OFFICER AND
SENTENCE OF FIVE YEARSON EACH COUNT IN THECUSTODY OF THE MISSI SSI PPI

DEPARTMENT OF CORRECTIONS, WITH THE SENTENCES RUNNING
CONCURRENTLY BUT CONSECUTIVELY TO THE SENTENCE IMPOSED IN CAUSE

3Sims argues that the prosecutor’s reference to the two men as “boys’ was very mideading and
prgudicia because the men were actudly adults. Sims, however, concedes that the prosecutor’ s choice
of words were likely unintentiond.



NUMBER 030037-CR-P ISAFFIRMED. ALL COSTSOF THISAPPEAL ARE ASSESSED
TO WARREN COUNTY.

KING, C.J.,BRIDGESAND LEE, P.JJ., MYERS, CHANDLER, GRIFFIS, BARNES
AND ISHEE, JJ., CONCUR.



